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PREFACE

The Sea Grant Colleges Program was created in 1966 ta
stimulate research, instruction, and extension of knowledge of
marine resources of the United States. In 1969 the Sea Grant
Program was established at the University of Miami.

The outstanding success of the Land Grant Colleges
Program, which in 100 years has brought the United States to its
current superior position in agriculture production, helped to
initiate the Sea Grant concept. This concept has three primary
objectives: to promote excellence in education and training,
research, and information services in sea related university
activities including science, law, social science, engineering
and busniess faculties. The successful accomplishment of these
objectives, it is believed, will result in practical contributions
to marine oriented industries and government and will, in addition,
protect and preserve the environment. for the benefit of all.

With these objectives, this series of Sea Grant Tecnical
Bulletins is intended to convey useful studies quickly to the marine
communities interested in resource development without awaiting more
formal publication.

While the responsibility for administration of the Sea
Grant Program rests with the Rational Oceanic and Atmospheric
Administration of the Department of Commerce, the responsibility
for financing the Program is shared by federal, industrial and
University contributions. This study, A Multi-disci linar Anal sic
of the Various Pro osals Presented for the 9 4 Law o the Sea
Con erence on Exc usxve Fxsherzes Zones, s pub xs e as a part
o t e Sea Grant Program and was ma e possible by Sea Grant support,
for the Ocean and Coastal Law Program.



INT RQDUCT XON

With a bow to Grotius and his treat.ise, Mare Liberum,

and to the theory behind the use of the "Commons," this paper

will attempt to make some semblance of rationality, consistency

and proportion to the current international debate surrounding

unilateral claims to an exclusive fisheries zone.

Since the l958 Law of the Sea Conference on Fishing

and Conservation of the Living Resources of the High Seas, a

proliferation of claims to 200 miles territorial seas, exclusive

fishery zones, exclusive economic zones, conservation zones,

and patrimonial seas have been made by the developing nations.

The methods utilized in this analysis are the dynamic model of

international law developed by Myres McDougal, et al, at Yale

University, as elaborated upon by Douglas Johnston; accepted

biological principles of fishery science; and the new models

of natural resource economics applied to common property resources.

An attempt will be made to transcend the face of the

various claims and to discern and to analyze the consciousness,

reasoning patterns, and arguments behind these claims, within

the context of traditional and developing international law.

While this paper can merely presume to outline the problems

from many facets, it is hoped that the interdisciplinary

methodology developed by McDougal and Johnston will become the



model fox resource and problem evolving in this and othe< ~
of multidimensional decision making in the internatia++> sp e e



CHAPTER I

I MTE BNATIONAL LEGAL CONCEPTUAL FRAMEWORK

The framework of this analysis requires that any

action taken by a state in either the exploitation or conser-

vation of its fishery resources be considered as a claim. This

claim may be general, claiming comprehensive competence over

all events effecting fisheries resources, such as a claim to

exclusive rights of exploitation within an area of 200 miles

meaeured frOm the baSe line of itS territorial sea. It may

be a specific subclaim as a specific function of government

and law to be exercised, as supervision over the same area.

Any claim by one state is subject to and affected

by counter claims made by other states in the international

community. If the claim is unchallenged, it becomes, after

a period. of time, a part of customary international law. A

state may claim all the resources in a particular area for

itself and its nationals alone to exploit. or to conserve. It

is then a claim of unshared. authority over that area. Xf the

state professes to exploit or to conserve the resources for the

benefit of itself and others, the authority is said to be

modified. If all states may enter the area to exploit and

conserve the resources, with no control exercised by the

coastal state, the claim is said to be one of shared authority.

Authority may be exclusive in that it is restricted to

the claimant state, or inclusive in that it encompasses other



statea in its exercise A state may exert various compete>cea
within a given area. These may be divided into two mai>
cataqoriea - competency to prescribe, meaning authority to
establish regulations concerni.ng conservation and exploita-
tion of the resources within the zone, and competency to
apply theae or other regulations established by it or other
authorities, international, regional, or by convention ~

*p p h'

defined aa positive and actual enjoyment of the physical re-
source which is the obj ect of production, exchanqe, distributio
and consumption in the economic system.  Johnston, 1957,p-3!

Conservation will be defined, using the restri««

biological definition, to be the controlled, restricted. or
post$ened enjoyment and the consequent perpetuation af a re-
newahla zesourcea  Johnston, 1967, p.4!

Continental Shelf strictly defined is the outer

edge of the land mass on its under-water projection before
it falls away more oz less abruptly to abyssal depths. The
legal dafinition is the whole of the area of the world' s
watars up to a depth not exceeding 200 meters. 4'ohnston s
y. 10}

p~fsher, fn the narrow sense of the tern app>res

to &a re resource itself. tn the broader sense, it en
Ccnapallaa the resource and the men, money, machinery engage
ja pr jIaary arid secondary phases of the fishing industry.
 Johnston, X967, pa l0!



Claims to;

Uses of Resources

Claims to Control

Resources

world

Fisheries Conservation

The world fisheries problem is compounded by the

following factors:

For purposes of this paper, technologically under-

developed areas include: Africa, Central and South America,

the Near East, the Far East except Japan, and the Pacific

Islands. Of the 143 countries for which data is available,

29 have per-capital annua1 income exceeding $1,500, and hence

are considered developed. One hundred fourteen countries

have Gross-National-Products of less than $1,500 and are

considered under-developed. For five mini-states of Europe,

no data is available.  Alexander, 1973, p.21!

After the 195B Convention, the coastal states were

left with complete authority over the sedentary fishes of

the continental shelves hy the Continental Shelf Convention

and to the floating fishes of the territorial sea by the

Territorial Sea and Contiguous Zone Convention. In addition,

the coastal states were given a right to regulate the high

seas fisheries in an area adjacent to their territorial sea

by the Convention on Fishing and the Conservation of Living

Resources of the High Seas.

It would be useful if we view the common property

resource of world fisheries in the following context:



»ving resources are unevenly distributed
in the ocean'

2! exploitation, especi,ally in the southern

hemisphere, does not correspond to distributlonf-

3! physical, technological, economic djfficulti+S

are extremely unequal in different parte of the ~<>

4! a critical need for conservation eeasvx44i

especially restrictive regulations vhich Varies

enormously from one stock of fish to ano~r

This is a problem of allocation and distribution of resound.<es
in addition to the optimal utilization of effort to gather
these living resources. It is a problem oi defining ~e<++i>
rights in property and rights to regulate, to conserve
exploit the resources as well as to delimit zones of !Uri4-

diction. It is basically a problem of conservation of th>

living resources of the sea.

 See Claims Chart on foll~ing page!



CLAIMS

EXPLOITATION CONSERVATION

Unshared Authorit Unshared Authorit

Specific
Sub-claims

General
Claims

General

Claims
Specific
Sub-claims

Permissive corn- Prescribe
petence to license,C apply
lease 6 grant conservation
concessions

Exploit in
Claimant's own
interest

Same as ex-
E" ""-

Prevent exploitation
b others Supervisory com-

petence to observe
fisher activitiesAuthority to take all

measures necessary
subject to constraints
of conventional, inter-
national law

Investigative com-
petence to board
search

Executory competence
to enforce re ulations

Modified Authorit Modified Authorit

General Claims S ecific Sub-Claims Gen. Claims S ec. Sub-Claims

Prescribe
apply conser-

Authority to deter-
mine who are accept-
able claimants

Exploit resources
in joint interest
of all claimants

Take all

measures nec-

essary to this
end

Prevent such ex-

ploitation by
others

International

Shared Authorit Shared Authorit

Gen. Claims S ee. Sub-Claims Gen. Claims S ec. Sub-Claims

Take all measures Prescribe & Take all
necessary to this apply conser- measures nec-

ur ose

Express aa freedom
of seas

To exploit re-
sources in com-
mon interest
Exp ol.t resources
free of hindrances

Punitive competence
to punish violators
by confiscation, fine
and im risonrnent

Take all
measures

necessary
to this
end



~or <he purpose of this paper, the sole claigtant

examined will be governmenta1. These claims are made natiena?-
ly by legislative enactments, executive decrees, and procXasa--
tio», administrative by-laws, regulations, ordinancesg &lid
judicial decision, and arbitrable awards.  Johnston, 1967,y 17-!

These claims are reinforced by different sanctions
diplomatic strategies resulting in withdrawal of representa~on
and suppression of diplomatic privileges, ideological 8&4togi+s
such as media usage and humanitarian projects, ecosoc s<<~te
gies such aa trade embargoes, discriminatory tariffs an4 ~
and military strategy such as seizure, impoundment<
 Johnston, L967, p, 98!-

The claims may be made internationally by treaties
and conventions and by participation in international organi-
zations. We are dealing, then, with claims made unilaterally

in the national sense and those asserted internationally in the
proposed draft articles to the 1974 International Law of the

Sea Convention.

Certain factors influence exploitation claims:

1! nature, status, location, scarcity af natural

resources;

2! immediate food and economic requirements of a

state's population;

3! immediate prospects of exploiting the resovxcey

4! claimant's political relationship with other

exploiters of the same resources;



5! social and political roles played by those
involved in the f ishing compLex; and

6! past exploitation claims and counter-claims
to aut.hority over rnanagetnent of resources,

Certain additional factors influence conservation

l! existence of waste;

2! state of fishing resource, fishery economics,
and fishery biology

3! the contribution of natural and social scientists
to policy making.  Johnston, 1967 pp. 102, 104!



CHAPTER II

SPECIFIC CLAIMS AND DRAFT ARTICLES

A. S ecif ic T es of Claims To Fiahe manas

Seaward of a currently generally accepted 12 mile terTitox'446:

sea, three types of jurisdictional claims are normally ~

l! a territorial sea extending out to 200 miles, 2! exclave

fisheries zone, and 3! special competence over conservatism

to an unspecified limit on the high seas.

At the outset, we should distinguish between those

claims to a 200 mile territorial sea and those claimI K am

exclusive fisheries zone or conservation zone. Claims tO a

territorial sea stricto sensu are to a maritime space, subject

to a. legal regime like the 1958 Geneva Convention on the

Territorial Sea and Contiguous Zone, These are limitad to-

the Kcuadorian Decree No, 1542, November 10, 1966> PaNaILa Zkl

No. 31 of February 2, 1967; and Brazilian Decree-Law 3,698,

March 25, 1970. None of these recognize any rights explicitly

or implicitly over the innocent passage through Meir teaTi-

torial waters  Garcia-Amador, 1971, p. 3!

The unilateral claim of the remaining ceumtriem of

omprising the bulk of the 200 mile territory.ialLatin America, comprising

sea claimants, recognizeize free navigation: Argentina, Chile,



El Salvador, Peru, and Uruguay so state expressly and

Nicaragua, implicitly. They also recognize free air naviga-

tion or over flight, thereby including two of the four major

freedoms of the high seas as set out in the 1958 Geneva

Convention On the High Seas. Accordingly, the claims of

Argentina, Chile, El Salvadar, Nicaragua, Peru, and Uraguay

rather would constitute an extension of specialized competence

to prescribe and to apply regulations within a maritime zone

for exploitation and conservation of the natural resources of

that area. The other 200 mi c territorial sea claimant/

Sierra Leone, adopted in the Interpretation Act of 1971/

does not specify into which of the above categories she falls.

The spirit of the latter category emanates from the

19S2 Declaration of Santiago. The Act addressed itself ta

nothing more than "conservation and protection of the natural

resources of the zone claimed and to regulate the use thereof."

Xn other words, far from extending all the competences of

the state included in the jurisdictional regime of the territor-

ial sea, this is an extension only of the competences necessary

to insure the achievement of the purpose and objections indicated.

These are general claims to unshared authority to exploit and

to conserve the natural resources of that zone.  Garcia-Amador,

1971, p.5!

In most of the states in this category, one undivided

maritime space is claimed, but in some the space claimed by

supplementing instruments is divided into two zones, one re-

served to nationals and vessels of a coastal state and the



f ishing rights which may he opened up to other

ExaIsp les are the12mileexclusive f i shin+zone

i�~g+ntina and praguay and the 100 mile exclusive fishing
Foreign vessels operating between the edge

of the exclusive zone and the 200 mile limit are licensed'
Her+ we have an example of a specific sub-claim of unshared
authority to exploit and to conserve .

Ne now proceed to an analysis of extraterritori.a1

fishing zones. These have their origin in the 1958 Convention
on the Territorial Sea and the Contiguous Zone, the Convention

on Fishing and Living Resources of the High Seas and the 1960

suggested bifurcated territorial sea and fishing contiguaus

zone format.

Artie!e 2i of the 19S8 Geneva Convention on the

Territorial Sea and the Contiguous Zone does not include

fisheries in its recognition of the right of coastal states

ta establish contiguous zones out to 12 miles for various

purposes: fiscal, customs, immigration, and sanitation.

Articles 6 and 7 of the Convention on Fishing and Conservatio~

of the Living Resources of the High Seas likewise makes ao

mention of the contiguous zone> it means that coastal states

ray act unilaterally to conserve living resources of the sea

od!scent to their territorial sea under certain prescribed

~onditions ~ Drawing their ieepiratian from the formula advanced

the 1960 Law of the Ses Conference, a number of states have

established a fishing contiguous zone ad!scent to the territorial

12



sea with exclusive rights going to the coastal states within

that zone, Xn customary international law, "contiguous zone"

refers to the belt of sea of certain limited breadth located

beyond the territorial sea, and adjacent to its outer boundary.

Within the zone, the coastal state may exercise limited juris-

diction for special purposes.  Oliver, 1971, p. 622!

There are two aspects of these extraterritorial

f ishing zones: 1! what is their geographic extent? and 2! what

types of control are claimed for each of them?

The most recent territorial and j uri sdictional claims

are set out. in Table A infra. The vast majority of states have

been deleted. They are countries with a strict 12 mile terri-

torial limit, those conforming to some variation of the 6 mile

territorial sea; and the 6 mile contiguous zone formula, pro-

posed to the 1960 Law of the Sea Conference.

Of 148 states expected to attend the 1974 Law

of the Sea Conference, 30 are land-locked, leaving 98 re-

maining coastal states. Shelf-locked countries are those

whose adjacent continental shelves have little or no area

extending below the 200-meter isobath.  Alexander, 1971,

p.96! There are 72 countries in this category with a

territorial sea of 12 miles or less. Only 5 countries claim

a conservation zone of 12 miles or less. One hundred six

countries claim a territorial sea of 12 miles or less.

It is the ever increasing excessive claims with

which we deal primarily. See Tables A, B, and c, which reflect. the

13



trends in both th e extention'on of the territorial sea and ~+
fishin cg ontiguous zones.

Some countries haave zones which are delirsit« fr
the s arne base lines of thehe territorial sea and. exten«P ~
12 and sometimes 200 miles from these limits ~

For other

countries, the fisheries zis eries zones are not only greater in brea4~
than the territorial sorial sea but are measured f rom dif f crest b Ne
lines. These ma bey e straight base lines which may be
ably seaward of the lthe low water line from where the territoria1

see is messuxecl. In this context, the use of the A~n>o
Norwe ian FisherFisheries Case by the developing nations to s~~~
ti ate their cheir claims will be analyzed later. Since the &geva
Articles ma'cles make no provisions for extraterritorial fisher~e+

zones, countries are not bound by any set procedures

lirTLiting these zones.

On the jurisdictional side, there are various

controls a state may seek to exercise in an extra-territorial

fisheries zone. On the exploitation and conservation side>

the most drastic claim is to exclusive fishing rights, cO@-

plete unshared authority to exploit the fisheries within the

zone. This claim may be tempered by the recognition of historic

rights of certain other countries to exploit and to eonmerve the

fisheries of the zone, yielding not to a format of modified

authority but rather to counter claims in international Raw.

A coastal state may not only recognize historic rights hut ovea

permit entry into the fishery of the extraterritoria3. tone by



all nations, subject to licensing regulatians of the coastal

state as in the case of Argentina, Uraguay and Brazil, among

others, A regime built on licensing is still basically unshared

authority.

The least drastic of the extra-territorial fisheiies

claims is contained in the Geneva Convention on Fishing and

Conservation of the Living Resources of the High Seas, where

a coastal state has the right to unilaterally adopt conserration

measures beyond its territorial limits. Such measures must not

discriminate against foreign fishermen. These must be adhered

to by foreigners, under a set of carefully phrased conditions,

which, among other things, permits the foreigners to appeal

to an international body.  Alexander, 1967, p.8!

At this point, we enter the area of modified author-

ity to exploit and to conserve. Once a coastal state transcends

the area of modified authority, it must deal not only with his-

toric rights but with contiguity and claims of adjoining shelf-

locked and land-locked states. It may assert abstention, in

lieu of unilateral authority, for its control over new nations

desirous of entering the fishery. The special interest of the

coastal state is used to support the claim for modified authority

to conserve and to exploit its living resources.

Xn short, specific claims of a coastal state in a

contiguous fishing zone may be reduced to four:

l! claims to control access to a contiguous

area;

2! claims to competence to prescribe authority over

exploitation and conservation of the resources;

15



3! claims to competence to app1y authori ty aver

exploitation and conservation of the resources, and

4! claims relating to exc1usive appropriation and

conservation of the resources in adjacent submarine

areas.  McXeugall and Burke, 1962, p. 575!

5. 8 cific pro sais Before the United Nations

Subcommittee on Peaceful Uses of the Seabed.

l. Colombia Neixco and Venezuela Draft Articles

on Fiaheriea  UN Doc A/Ac.138/SCII/L.23fdApril 73!

This same format will be used for all the proposals of the

different states before the Caracas Conference. For further

information you may consult either page 14 and following of
the text ox the Literature Cited Section under the UN documents.

This formula calls for sovereign rights, an undefined
term, something ahoxt of sovereignty in a patrimonial sea over
living and non-living resources of the exclusive economic zone.
 Article XV! Zt calla for an outer limit of 200 miles on the
patrimonial sea.  Article VIII! The coastal state is given
jurisdiction and sovereignty constituting competence over the
exploitation of and exploration fox renewable xeaources of the
patrimonial aee and allied activities.  Article IX 2! Dn the
conservator.on aide, the coastal state is characterized as having

1NOTE .- The proposals selected,in the author'a view, reflect the
wide tsnqe of propoaala «nd divergent approaches advanced for
an exclusive economic resouxce zone to include fisheries'



a special interest  first mentioned in the 1958 Convention an

Fishing and Conservation of Living Resources of the High Seas,
Article VI! in maintaining the productivity of the living re-
sources of the sea in certain areas adjacent to the patrimonial

sea. The concept of the duty to conserve the living resources

on the hi,gh seas underlies the reasoning of many of the claims
of the developing nations.

"Sovereign rights" is used instead of "sovereignty"

as a jurisdictional compromise short of a 200 mile territorial

sea, recognizing implicitly a right of innocent passage and

over-flight, presumably in an attempt, to fit more easily into

existing norms of international sea law. Note, however, thati

of the states of Latin America claiming a 200 mile territorial

sea many, in domestic legislationiexpressly or impliedly re-

cognize freedom of navigation.  e.g., Argentina, El Salvador

and Uraguay!; Brazil, Ecuador, and Panama however deny even

the right of innocent. passage in their territorial seas.

The patrimonial sea concept stems from the Santa

Domingo Declaration of 1972 proposing a 12 mile limit in the

territorial sea and the establishment of a patrimonial sea

whose limits, inclusive of the territorial sea, shall not ex-

cede 200 miles. Freedom of navigation and over-flight are

recognized. In essence, the patrimonial sea is a conservation

zone. Lt may be defined as a zone contiguous to the territorial

sea, in which coastal states would exercise sovereign rights

over the renewable.e and~renewab1e natural resources which



in the sea bed and subsoil.  Sagnet, i@73 pp 3g
The mean in' here of the patrimonial sea, however, c3id �ot
elude ~urisdiction over the super!acent waters and their con

The void is filled in. by the Colombian et. a1.

Articles.

The Colombian Draft Articles, while viewed

of a median position between the hare clausum of the 20' mile
territorial sea states like Ecuador, Peru,, and Panama and the
mare liberum of Japan, Russia, etc., can also be viewed

other ways. Article l2 of the Geneva Convention of the Terri
torial Sea and Contiguous Zone permits the drawing of median
linea between adjacent and opposite states as a way of de-
limitation ot the territorial sea. Columbia, Mexico, and

Venezuela all tace the Gulf or the caribbean, where almaat all
states are within 400 miles of one another. Xf median lines

reflect certain island possessions of Colombia and Venezuela,
I~ distance off their coasts, an unusual patchwork design
emerges. This is an obvious source of considerable friction

throughout the cub-continent. The patrimonial sea concept
may be an attempt, then, to gain all the advantages over living
resources of the contiguous sone without the problems arising
from attempting to draw median linea in the Gulf and Caribbean

Jamaica and other island shelf-locked nations have

been known to favor the concept of a "matrimonial sea ~ "
would draw a straight baseline across the entrance to the

Caribbean, not unlike the frequently espoused oceanic a«hiP

position. The Living and non-living resources of the Caribbean





deViCes aS minimum catchable size., regulaticn Of ar eaS, SeaSOnS d
l~j,ts pf number and size of vessels, and types and

ascot of qear to be used.

Specific sub-claims of competence to inspect., to

observe, «nd to enforce regulations, to seize violators and

vesselsfand to punish by fines and confiscation are also set

out infra

Xn addition, preferential riqhts are given to the

coaIML state in harvestinq the living resources beyond but

ad!acent to its territorial sea. Competency to prescribe
regulations fat the high seas ia left to international aqree-

eeet.> ccxzpetency to apply is given to the flag state, except
that states may make specific requests to the flaq states
to police their own nationals.

!. Pakistan ro gal {V.H. Document A/AC.123/SC 1X/
L.52/9 Auq 73! is for the territorial sea of 12 miles and an

exclusive economic zone of 200 milese No elaboration is given-
Uqanda and Zambia: Draft Articles for a Pro sad

Economic Xone  U.N. Document A/AC. l38/SC Xl/I.. il/L6 July 73! ~
These prepoials call for in Article LVt l! beyond

uniform limits of territorial seas of coastal states there sh>>>
b* established an economic zone, the outer limits of which shall
not arcade nautical miles ~ measured from base linea,2

known as regional or subregional economic zones.
. 2

>OTE: All blanks left in the draft articles included in this' teport reflect numerical boundary Ximits left to negotiation
' at the aprinq l.aw of the Sea Conference.



2! Fisheries within regional or subregional economic
zones shall be reserved for exclusive use, exploration, ex-

ploitation by all states within the relevant region or subregion.
3! Regulation and supervision shall be the responsibility

of the relevant region or subregion commission.

4! Areas beyond region or subregion economic zone
shall be internationaE areas.

In essence, Uganda and Zambia have extended exclusive
rights to the resources of the economic zones to the coastal
states by virtue of a regional approach. In this, they have
avoided the problem of land-locked or shelf-locked states.

Competency to prescribe and to apply regulatory authority to
exploit and to conserve the living resources of the economic
zone is vested in the regional commissions. Beyond the economic
zone, no control or authority is exercised by the regional coas-

tal state, and it is expressly reserved for some form of inter-
national authority.

5. Workin Pa er of Australia and Morwa on

Economic Zones and Delimitation.  U.N. Document A/AC.l38/SC.II/
L. 36/16 July 73!

This paper provides fox the right of a coastal state
to establish, beyond its territorial sea, in accordance with
these principles and  economic zone, patrimonial sea! in which
it shall have sovereign rights over natural resources for the
primary benefit of its people and its economy  Article A! . The
coastal state has the right to determine the outer limits of the



«economic zone/patrimonial sea! up to a maximum distance of

2«� nautical miles f rom appk.icable base lines of its territor-

ial sea.

This approach is one of limited sovereign rights over

a flexible xone of which the only territorial maximum limits

age to be 200 mikes. However, most states would presumably opt

f Qr the maximum territory inclusive in the zone. Competency

to prescribe and competency to apply regulatory authority are

vested solely in the coastal state.

6. Draft Articles on Exclusive Economic Zone b

folio+in countries: Al eria Cameroon Ghana, Xvo Coast<

Ken a Liberia Nada ascar Mauritius Sene al Sierra Leona,

Somalia Sudan Tunisia United Re ublic of Tanzania and

Zaire  h/hC ~ 138/SC XX/L.40/16 July 73! .

These articles read in pertinent part: Article II

al.l states have a right to establish an economic zone, beyond

the territorial sea for the benefit of their peoples and their

respective economies in which they shall have sovereignty over

the renewable and non-renewable/natural resources for purposes

of exploration and exploitation. Within this xone they shall.

have exclusive !urisdiction for purposes of control, regulation,

and expk.oitatian above living and non-li,ving resources of the

zone and their preservation... The rights exercised over

the economic zone shall be exclusive and no other state shall

explore and exploit the resources therein without obtaininer

permiss~on from the coastal states on such terms as may be laid

down in conformity with the laws and regulations o f the coastal
states.
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Article III...The economic zone shall not exceed
200 nautical miles measured from the boundaries of the terri-
torial sea.

Article VIII. Nationals of developing land-locked

states shall enjoy privilege to fish in exclusive economic
zones adjoining neighboring coastal states.

Sovereignty is used a little less stringently here--
it means more exclusive rights of exploitation than it does
when applied to a territorial sea. With the exception of
Sierra Leone who claims a 200 mile territorial sea  and even
then we are not clear what is meant by this assertion, i.e.
right of innocent passage, etc.!, these African states all have
territorial seas uniformly l2 miles in width. The economic

zone may he declared here unilaterally, measured from wherever

a country measures its territorial sea.

A great deal of control is reserved by the developinc
nations over any foreign exploitation, demonstrated by the in-
clusion of a separate paragraph declaring that rental of exploi-
tation rights be accompanied by demands for strict compliance
to dictated conditions and terms imposed by the coastal state.

The only unique feature in these articles is the

parity given to land-locked states. This is a manifestation

of African unity, evidenced by the fact that these articles were
previously drafted and prepared by the Organization of African

Unity. See OAU Declaration of Issues of Law of the Sea CM Res
289  XIX! .
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Af hanistan Austria Bel iusL Bolivia Ne al

 // C.l/ / / ~ /

~ I ~ce Jurisdiction of the Coastal State Be ond the

Kritorial Sea.

~icos I.

a es shall have the ricfht to establi

adjacent to their territorial sea, a

sons which may not exceed beyond

autical miles free base lines arm <hich th b

of the territorial sea is measured.

2! Coastal states shall have urisdiction

sones and the rights to exploit all

the living and non-living resources therein.

Aticle IX ~

l! Qisadvantaqed states are lan&locked states or

those which cannot or do not declare 4 xone

2! Xn the xone the coastal state may annually

reserve for itself and such other disadvantaged states

as may be exercising rights under preceding paragraph>

that part of the maximum allocable yieM, as determined

by relevant international fisheries orqanisations

which corresponds to harvesting capacity and needs

of these states.

3! States other than those in Paragraph l shall have

right to exploit that part of remaining allowable

yield subject to payments, to be determined under

2 ~



Agvit«ble conditions p and regulations

by the cosa t «1 a ta tes for exploitation of 1 i%i

resources of the scuble ~

i! There ia no transfer right ig disadvanta+~

states,

5! A developing coas'tal atatei which eatabl jahea

a None pursuant to Article S. Paragraph

lh~ ft

from exploitation of living resources in the sons

to «n international authority. Such contribution

shall b» dietributed by the international authority

on the basis of equitable sharinq cri.teria.

Notice here, that both the geographical «xtent and the

type of control over the contiguous xone «re left for neeatt«t;ion.

Band-locked st«tes and those not electing to declare «contiguous

xone are given preferentia1 rights !ust after the coastal states

take their harvestable capacity. While the coastal stat» may

then perm!.t other nationa to exploit it» living resources. a

certain percentaqe ia to be given over to an international body

much like the United States' proposal for royalties to the non-

livinq resaurca¹ of the deep seabed to be distributed to all

nations «¹ the common heritage of mankind dict«tea. Caepetewcy

ta prescribe end competency to apply requlat ion¹ for etp! oi t«t lory

Xn the area are left to the coastal at«te. Hanover, competency

to prescribe conservation meaavres-among thee astisatinc the

maximum aust«enable yield for various stocks of tish-ia left

to international authority, specifically international fisherJ,es



is at ions Competency to app ly conse rvati on procedures
sta dably, are left to the co astal state. Note that,

n the disadvantaged states, rights of access are not transfe
~i ll be treated later in the section on Economi cs

at s~ length. All other states are to be excluded from th
coastal state's contigual zone under this scheme,

I. Jurisdiction of the Coastal state over

natural gesouroes of the Area Ad acent to its Territorial Sea ~
gorkin Pa r of Eceland.  U.M ~ Document A/AC. l38/SC ll/L 23/
5 April 73!

This paper merely permits a coastal state to determine
the extent of its exclusive jurisdiction and control oyer
natural resources of the maritime area adjacent to its

torial sea ~ The outer limit shall regard the geographical,
geological, ecological, economical, and other relevant local
considerations «nd shall not excede 200 nautical miles.

The Icelandic approach is basically an attempt to
justify its om unilateral conservation and exploitation assertion
of unshared authority out to 50 nautical miles to protect its
cod fishing industry against increasing foreign depredations-
The factors used to justify the claims vill be seen again and
again Ln this section under supportive arguments for unilatera>
assertions of authority by the coastal states. Aside from this

Ecoland's proposal adds nothing substantive to our analysis.
Draft Articles on Fisheries b Canada Xn4ia

Regna~ Hade ascar Seve al Sri La~a  A/AC.l38/SC XXW.
.July 73 j,
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Article

A coastal state has the right tv establ ish an exclusive
fishery xone beyond its territorial sea. The coastal state
shall exercise sovereign rights for the purpose of exploration,
exploitation, conservation, and management of <Lvlng resources,
inrludinq fisheries, in this xone and shall adopt, from time
ta time. such measures as i t may deem necessary and appropriate,

article EL.

The exclusive fishing sane eey not extend beyand
nautical miles fram base lines from which the breadth of the
territorial sea is measured.

Article IV.

The coastal state may allo+ nationals of other states

to f ish in ita exclusive fishery xone, sub!ect ta such terms,

conditions, and regulatioas as it may, from time ta time, prescribe.
These may, inter alia relate to the fallowing:

«! license ta fish and other forms af remuneration,

b! 1 imitinq number of vessels and number of eeara

that may be used,

c! speci fyXng the gears permitted ta be used,

d! fixing periods during ~hich the rectulated species

may be caught,

fiahinq aae and siae Of fish that may be caught,

f Lxinq quotas of catch.



Article V.

geighborinq developing coastal states are to allo+

f ieh in their respective f i sher y zones Qn the basis of

long recognised usage and economic dependence.

Article VI.

Nationale of developinq land-locked states are to

9 y &e privilege of fishing in neighboring areas of exclusive

fishing sones Dn the basis of ~uality of nationale of that

state.

Article VXXI.

A coastal state has a special interest. in the mainten-

ance of the productivity of the living resources of the areas

of the sea ad!acent to the exclusive fishing xone, and may take

apprOpriate measures to protect this interest. A coastal state

«hall enfoy preferential rights to the resources of this area

and may reserve to its nationale a portion of the allowable

catch of these resources corresponding to its harvestable capacity-

Article EX.

Requlatione may be made on a regional basis for the

exploration, exploitation, conservation, and development, of the

living resources of the areas of the seas outside the limits of

exclueiv» fishing xones, where these resources are of limited

migratory habits, and if they breed, feed, and survive within

the region.

Article X.

Fisheriea with highly migratory habits outside exclusive

fishing zones are to be regulated by international authority'

Canada hae espoused these articles for a number of
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reasons. Her eastern banks are among the most heavily fished

areas in the world. A 200 mile exclusive fishery zone would

more than encompass the heavily over-fished George Bank and

the entire fishing area of the Grand Banks. She has also made

the argument that her eastern provinces have more in common wit

the developing nations  the area being physically separated fro
the mainland!, as the fishermen of these provinces are stt'uctur

unemployable in other areas of the economy and as the average
income of the fishermen is very low. See Canadian Statement re
Draft Articles.

The Articles once again place soveriegn rights,

equating to unshared exclusive authority to prescribe and to

apply regulations over the exploitation and conservation of the

living resources out to some as yet unspecified limit. There is

specific provision for measuring this limit ether than a vague

reference to the manner in which the territorial sea is measured

No distinction is drawn between the developed and

undeveloped states in the allocation of the exclusive fishing
rights for fees set by the coastal state. Traditional methods

of conservation in the fishery by controlling methods of fishing
and fishing effort are specified in these Articles. Neighboring
coastal states are given reciprocal rights and land-locked state

are placed in a parity situation with nationals of coasta.l state

More interesting are the claims made over the high

seas areas adjacent to the exclusive fishery zone. Typically,

as seen in the Latin American Articles, a special competence in

conservation is claimed in this area. Here, preferential rights
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to ex loitation are claimed and the areas harvestable capacity

It is not clear whether this is total harvestab1e

capeci ty or un f i l led capaci ty a f te r exp loi tat ion i n the exclusive

fishing xone.

I,astly, as an attempted compromise with the species

apprcaCh O f the United States, f iehing of l imited migratory

species needs to be regulated on a regional basis, presumably

along the lines of traditional international fisheries agree-

ments. Exploitation of highly migratory species are to be

regulated by competent international authority. perhaps by

virtue of the very fact that the Canadian Articles are inclusive

and do reflect a compromise approach to the basic zonal/species

dicotomy, they have attracted a great deal of attention

within both the developing and developed nations' respective

camps. Indeed in the pre-conference phases of the I aw of the

Sea Conference an abortive movement was launched to promote

these articles as a first step towards a consensus set of

articles by a divergent. group of adherents. They may well

be the closest to the end result of the negotiation process.

lO. Ar entina Draft Articles  A/AC.138/SC XX/L.37/

16 July 73! reads in pertinent part as follows:

4! A coastal state has sovereign rights over an

area of sea up to a distance of 200 nautical miles

measured from boundalries of its territorial sea.

7! A coastal state has sovereign rights over natural

resources  renewable and non-renewable, living, and

non-living!, which are to be found in said area.



9! Exploration and exploitation are subject to
the regulation of the coastal state; activities may
be reserved to the coastal state and its nationals
or shared with third parties.

Argentina's cdraft Articles co~tain nothing innovative

but are included to comp1ete the spectrum of alternative pro-
posa1s to the contiguous fishing zones.

11. Workin Pa ers on a Sea Area Within the

Limits of Natural Jurisdiction of the Peo le's Re ublic of China
 A/AC-138/SC II/L.34/16 July 73! . These Articles include the
following:

2! Exclusive Economic Zone/Exclusive Fishing Zone
1! A coastal state may reasonably define an

economic zone beyond and adjacent to its territorial

sea in accordance with its geographical and geological
conditions, the state of its natural resources, and

the needs of its national. economic development. The

outer limit of the economic zone may not at maximum

exceed 200 nautical miles measured from the base lines
of the territorial sea.

2! All natural resources within the economic

zone of the coastal state. . .are owned by the coastal

state. A coastal state exercises exclusive jurisdiction

over its economic zone for purposes of protecting, usina
exploring, and exploiting resources.

3! A coastal state sha11, in principle, grant
to land-locked and shelf-locked states adjacent to

their territory, common enjoyment of certain portions



of the rights of ownership in the economic zone

5! Other states may fish "pursuant to agraessent

with the coastal state.

The Chinese Articles are remarkably clearer aed

simpler than the others. They represent a claim to NMh~>

exclusive authority to exploit and ta conserve the liv~

non-living resources of the economic zone, They spell out the

special sub-claims to various competencies to implement the

general claims. They recognize a right, undefined in a

proposition but definite nontheless,of land-locked states to

the resources of the coastal state's economic zone. it is not

clear, however, whether the rights of ownership are transfarrable-

Prosumably, hera it would be, if the wording of the Article ka

given its plain meaning. sights af access are negotiable be~en

the coastal states and the state desiring access to the canasta>

state's fishinq grounds.

12. Draft Articles on Fishin : Zaire  A/AC.138/

SC Xl/L-60/17 Auq 73!. These Articles on point merely deal

with preferentiaL rights between neighboring developing caun4ries

in their respective economic zones  Article I!. Contr'ast thi.N

with the vested proprietary rights, for instance, in the Chinese

Articles ~su ra. Land-locked states and Ceocraphlcally dis-

advantaged states  undefined here, as in Afghanistan et aX,

Articles! are given equal footinq in the exploitation of econaaaic

sonea of neighboring coastal states. Competency to prescribe

and competency to apply regulations aver exploitation and con-
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servation over the resources presumably are reserved to the

coastal state, adding up to a modi fied authority over the

natural resources of the zone.

13. Netherlands: Intermediate Zone Pro osal

 A/AC. l38/SC XI/L.59/l7 Aug. 73!

These compromise Articles between a mare clausum of

the claims to unshared authority over either the territorial

sea or the patrimonial sea or the claims to shared authority

of the Russian and Japanese Articles, contain the following:

Article I provides for an intermediate zone with the

exception of highly migratory oceanic species over superjacent

waters contiguous ta the territorial sea of 12 miles up to

nautical miles,

Article IT gives exclusive competency to prescribe

rules and regulations to a competent international authority,

Competency to apply these rules and regulations is given to the

coastal. state in the form of licensing by the coastal state.

Article IXI provides that the coastal state may

limit Iicenses to its own nationals and those nationals of

disadvantaged states.

Article XV adds the additional requirement that the

whole or part of living resources are to be offered at world

market prices for processing or consumption in its territory

and that of disadvantaged states.

Article V provides for the delineation betw~ .n edvantaqei

and disadvantaged states by competent international authority
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according to a complicated formula based on surf ace area.

Such determination can be revised from time to time.

Article VIII sets aside a portion oZ the revenues

for licensing to be given to the competent international

authority.

It is clear that the Netherlands approach does not

infringe on the freedom of the high seas. Indeed, it bestows

solely a modified form of authority over the exploitation only.
Lonservation authority is reposited in the competent internationa3.
authority. The coastal state may either limit access to its
own nationals and those of disadvantaged states or require

the fish caught to be offered in its or disadvantaged states'
markets before they may be taken to the other countries' ports.

It is a curious amalgamation of authority and competency, and
its attempts t.a assuage all parties probably satisfies none.

14. U.S.S.R. Draft Articles on Fisheries.  U N.

Document A/AC. 138/SC II/L. 6!

With this approach, we have gone full spectrum to the

mare liberum point position. The U.S.S.R. would give only a

preferential right up to harvestable capacity to the coastal
state. Hodified authority of the competency to prescribe rules

and regulations for conservation and exploitation of the high
seas regions beyond l2 miles is to be promulgated by international
fisheries agreements. The Soviets are great adherents to inter-
national agreements, the principle of acta sun' servanda being
a cornerstone of Soviet international law. Compt.'tency to apply
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and to enforce these rules and regulations is given to the

coastal state. It is noteworthy that the Soviets deliberately

make no distinction between pelagic and anadramous species.

15. Ja an: Pro osal For Re ime of Fisheries

on the Hi h seas  U.N . Document A/Ac.138/sC II//Le12!

Paraphrasing the Draft Articles, the Japanese would

give:

1! preferential rights to developing coastal nations

adjacent to 12 mile limit  Article I!,

2! preferential rights apply to annual allocation

of resources corresponding to harvestable capacit:y

 non-migratory species only!  Article XI!,

3! no special status or preferential rights exist

in highly migratory or anadramous stocks of fish, and

8! flag states competency to apply regulations over

their own nationals.

This position is expected, in view of Japan's status

 along with the Soviet's! as a premier distant water fishing

nation i'

l6. United States' Revised Draft Articles on

F~1ehin  V.N. Document A/AC.138/SC II/L. 9!

Inclusion o f the Dr a f t Ar tie les o f the non-developing

nations is intended only as a means nf comparison with the

positions af the developing nations, arguments on behalf of

the latter's claims to be developed later in this discussion.

The United States of ficially takes the species approach

as compared to the economic zone approach, the central area of



concern of this paper. Its distinguishing feature is that

competency to prescribe regula a ti ons i s based on bio log i cal
characteristics as opposed to the economic resources of

>articular geographic xone. It would divide all species into
anadramous and coastal resources and 2! highly migratpry

oceanic species.

A system of modified authority is envisioned o

the farmer with competency ta prescribe and cornpeten~ to

applY regulations over t.he conservation and exploitatio

vestH in the co astal state. Additionaly they are

preferential rights to prescribe and apply regulations to

conserve these species beyond the territorial sea. In thi

h ss Articles correspond to the special competency to

"" the ~«ic» and La~i~ A «i«, devel

ing nations, only there, they are descrihinq the area ad-

!acent ta the contiguous zone and not to the territorial sea.

Regardless of geographic limits, the coastal state may allo-

cate reserves up to harvestable capacity to its own nationals.

International agreements are to allocate resources such as

the Pacific salmon, which migrate through more than one coastal

state. In this, the existing regime is not altered, at least

as applied to that one ypecies.

Highly migratory oceanic species are left to competent

ir ternational authority to regulate. The principle of common

h~ ritage of mankind, or equal rights to the living resources i

xs applied here as it is to the mineral resources of the high

Ie~s seabed and subsoil.



coastal state, cn the applxcatio~ of its conserve-

gon c'Q+pQtenQp f x x d J rected to app l y l ! the maxi ~un aust a lnabl e

yield pr incip!e, 2! scient i,f ic data to support its rendu lat ious,

and 3! non-di scx'imination in the iaLp leeentati on of it ~ regula ~-

the exploitation c~tence, the coastal state ls

directed, beyond its right Co take its harvestable capacity,

l! to grant preferences to historic fishing rights of other

a'tatea in the region and 2! then, to open the f i whing grounds

to all other stateI on an equal footing.



CHAPTER III

SIOLOQICAL g ECONOMICAL AND POLIT I CAL

'.QATIONS IN SUPPORT OF DEVELOPING COUNTRIES CLAENS

TO EXCLUSIVE FISHING ZONES

Professor Anthony Scott, in 1965, wrote regarding

,e of fisheries in the developing nations:

Fisheries can make a contribution to
national economic development in any of three ways'
First, it may contribute to the national food
supply so that industrialization and the urbanization
of the population can progress without having to
divert resources to import food from abroad' Seconds
countries with fertile fisheries can obtain needed
supplies for economic development through the export
of fish products. Third, an emerging fishing industry
may have important indirect effects on other parts
of the economy, for example, textiles, shipbuilding.
Fisheries are likely to provide a useful contribution
to food supplies and to export but are unlikel to

rovide the foundation for national economic eve o
men . emp as s a e co t, , p.

In this section of the paper, we will look toward what

,s in the living resources of the seas which impe3.s this

iral extention of coastal states jurisdiction out to 200

n many instances. We will view what fisheries are extant

who exploits them, the coastal state's relation to the

water fishing fleets, and what. fisheries, if any, are

shed or unexploited. We will look briefly at the economic

cation for an exclusive fishing zone. We will examine

the other arguments justifying such actions on the part



of states and the counterclaims in the international law sphere

to such actions. l.astly, we vill project the probably outcome

of the exclusive fishing xone in the 1974 Law of the Sea Con-

ference and some of its probably effects,

Table D contains the l97l KAO Statistics for the

ma!or fisheries of some of the developing countri.es, including

those propounding draft articles to the 1&74 Law of the Sea

Conference. From the chart we shall analyxe the positions oi

Colombia, Xexico,and Venezuela, progenitors of the patrimonial

sea.

Colombi.a has a very small fishing industry, both in

landings and in species caught. Of these, the carangids, or

inshore fisheries, jacks, mullets, redfishes, shrimp, flatfish

and crustaceans provide what meager protein she takes from

her coastal waters. They land a saall amount of tuna, the only

pelagic species they fish.

Nexico fishes for molluscs, crustacea including a

relatively large shrimp industry, redfish, and a sizeable

amount of clupeids, partioularly herring. Venezuela, likewise,

fishes for !acks, redfish, shrimps, clams, and a relatively large

amount of herring. Interestingly, none of the three has a dis-

tant water capability, nor a large pelagic fishery. There

could be still another reason why they are not as adamant as

to the 200 mile territorial seas as their neighbors to the

northvest. The only unexploited fisheries in the Gulf of Mexico

and Caribbean are for three additional coastal pelagic species,

anchovies, the thread herringiand sardines, none of which are
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extensively exploited. The potential yield has been estimated

a< several hundred thousand tons. Sardines are exploited by

beach seine only, barely tapping the resource. Use of purse

seines would greatly enhance the catch  Gulland, 1971, p. 91!

Canada, since she is really an undeveloped nation,

has been omitted in this segment of our analysis ~

India fishes for coastal pelagic fishes, shads' a

large amount. of redfish, jacks, some groundfish, mostly cod~

some flatfish, mostly flounder, a great dea1 of clupeids.

herring, a surprisingly large and growing mackerel fishery,

aad a large tonnage in shrimp. She also has a small but

growing tuna fishery.

No statistics are available on Kenya and Madagascar.

Senegal fishes for redfish, jacks, a relatively large amount

of tuna and some shrimp.

Sri Lanka has a small fishery but an important one

relative to its population, and catches mainly tuna, herrin9<

and redfi sh.  Idyl 1, 1970, p. 159!

The Indian Ocean is estimated to have a total potential

annual yield of 14 million metric tons based an surveys of

primary productivity, exploratory f ishinq, and surface and

sheif area. This would be an increase of five to ten times

the present. yield  Shomula, 1972!. See FAG Fisheries Report Ha
54, 1967. Its fisheries are characterized by low level technolo-

gical output and low productivity overall in a marrow continental
shelf. Its yield per surface area is only one fifth that of
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the sister oceans, the Atlantic and Pacific. Its continental shelf

area is but one fourth to one fi.fth the size of these. It is sub-

!ected, presently, only to a low level of fishing effort with

mostly primitive gear, yi.elding only subsistence fishing in many

areas. The only distant water deep sea fishing is for tuna, by

Japan, U.S.S.R., China, and Korea.

In South Africa and Tanzania, fishing exists on a sub-

sistence level, mostly exploiting sardines and small schooling

pelagic fishes with some demersal stocks by trawl fishing. Sar-

dinella exi.sts in some abundance off Tanzania.  Gulland, 1971, p.9]

There is little bottom trawling, however, because of extensive

coral outcroppings. Shrimp and prawns grow well i.n the various

rive deltas.

The Arabian Sea promises an estimated l00,000 tons of

sardines along with a large,but as yet unestimated,potential

shrimp harvest.

India's west coast supports her two largest fisheries-

Indian mackerel and herring. Here also are a large stock of world

sardines which are now relatively unexploited. The largest stock

present is that of the Bombay Duck. The Bay of Bengal supports

seasonal threadfin fishing.

The Thai's have a rapidly expanding mackerel fishery

now estimated at 45,000 metric tons per year. Indonesia fishes

only in small boats, landing some sardines and mackerel. In

the Red Sea, exploitable stocks of sardines are known to exist.

Most fishery biologists give East Africa's primitive

fisheries low promise; because: lj unlike the vest coast of

Africa, there is no upwelling of deep water, 2! the continental
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is narrow, and 3} the bottom is predominately coral ~

Because the fisheries are relatively undeveloped f

and thus fax axe no t sub j ected to ma j or fishing e f f or t by

the developed nations, it is easier to view the position of

these nations as to the exclusive fishery zone. They are not

as adamant as to the breadth of the xone. They are moke

conservation oriented, spelling out measures generally accepted

in the world community. They espouse equal rights to adja-

cent and land-locked states with magnanimity, bordering as

they do an one of the last great., relatively unexploited

oceans--the Indian Ocean. Their stance reflects their inability

to capitalize on the mare clausum approach for the Indian Ocean,

even if <hey attempt a regional delimitation. They do extend,

however, their conservation competence beyond the exclusive

fishery zone, a reflectio~ no doubt both on the large expanse

of the Indian Ocean and their future fears of external aver-

exploitation. Realizing the untapped potential pelagic fishery

of the Indian Ocean, they are among the leaders, in adopting

a regional approach for migratory species. They reflect, too,

a desire for international control over highly migratory species

such as their indigenous tuna.

Algeria possesses only a token herring fishery in

the western Mediterrean.

Cameroon, Khana, Ivory Coast, Liberia, Mauritius,

Sierra Leona and Senegal, previously listed, all from the

West coast of Africa, profit from the Benguela Current, one of

the mast protective upwelling areas of the world.
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No statistics are available for Cameroon, Liberia,

and Mauritius. Ghana has growing fisheries in redfish, jacks,
mackerel in addition to a rather large herring fishery. Ivory
Coast fishes mostly for redfish and herring. Sierra Leone

fishes almost exclusively for herring.

The countries of Africa are heavily populated
and very inadequate supplies of protein. Animal diseases, such

as tryparrosomiasis, make it difficult to raise cattle. Fish

is a major source of animal protein, but most of its has been

imported. Nigeria, for example, is one of the Largest con-

sumers of Norwegian salted fish.  Idyll, l970, p. L56! The

northwest African coastal fisheries are heavily exploited, mostly

for valuable bottom fishes amounting to some 300,000 tons which

are shipped mostly to southern and eastern European countries.

 Gulland, l971, pp. 77-80! One hundred fifty thougsand tons

of cephalopods, chiefly squid, are harvested by Spain and Japan.

The demersal fishing areas are along the coasts of

Sierra Leone, Guinea, Ivory Coast, Ghana, and Nigeria. Little

fishing is done off of Liberia and Cameroon. The catch of small

pelagic fish, mostly clupeids off Morocco, is 280,000 metric torrs,

and medium size pelagic fish, such as mackereL, is 100,000 metric

tons. Host of these are landed by the U.S.S.R. and the eastern

European countries, Large pelagic fishes, mostly tuna, account

for l40,000 tons; the bluefin tuna is the most important fishery.



The potential for the area is mixed. e demersal

stocks are heavily fished, yielding 250,000 me ric tons-

addition of the unexploited croaker and hake might d ~1mug

this figure . The larger pelagic species show moreo«promise.

Anchovies fisheries might yield 400,000 metric tonsozls ~

yield of mackerel might be 200,000-500,000 metric tpnaI

compared with l00,000 tons at present. Squid might yie]d 300300,00p

to 650,000 metric tons as compared to 150,000 tons now

Pilchard are also underfished as are sardines and shad.

whole area might yield a total 3. 5 to 5. 0 million metric

tons  Idyll, l970, p. 157! Farther down the coast, the fisherias

are almost totally coastal and until recently consisted of

subsistence fishing for l! shoaling pelagic fish, mostly

sardines, 2! trawl fishing mostly hake off South Africa, and

3! rock lobstering of f South Af rica. The hake f ishery yields

120,000 tons to the coastal states and 500,000 tons to the
U.S.S.R. Estimates of potential yield here are aproximately
a million tons of the pelagic pilchard.  Gulland, 1971, pp. 153-lfi!

In this same grouping of nations, Somalia, Sudan, arrd
Tanzania are included. None have published statistics and the
east African coast has already been covered. Tunisia has small
coastal fisheries in. redfish, jacks, and herring.

Uganda and Zambia are land-locked states. Typically,
the limit of the economic zone with them is negotiable, The
take the general stand of undeveloped countries versusgs developed

countries. They advance the regional approach ash s weEl, reflects 

the view of the Organization of African Unity. Qddl enough<



they never address themselves as one might expect, to the

rights of' land-locked or shelf-locked states.

pakistan borders the Arabian Sea. She exploits a

variety of fish, mostly redfish, some shrimp and a surprisingly

large catch of sharks.

The greatest single fishery in the world is the

peruvian anchoveta, despite its decline by two-thirds jn

recent years.  Table D! . Tuna places a weak second in Pexu,

and Ecuador. As in Peru' the principal fishery of Panama and

Ecuador is the anchoveta. Despite E1 Nino and the wandering

peru current, a 200 mile territorial sea would not be necessary

to protect the anchovetal or the highly migratory tuna which

range far and wide.

Peru, Ecuador, and Chile all subscribe to the Siome

Theory to support their territorial sea claims. The term

refers to the living communities of a geographically described

system. These communities form a food chain which consists of

phytoplankton, herbivores, and succe ding levels of caxnivores.

Legally, Peru's claims are based upon:

l! expression of principles recognised by law,

2! scientific findings, and

3! response to national, vital necessity.

  Johnston, 196 5, p . 340!

The system is similar to the model of preferential

rights proposed for the seabed minerals in the United States

Draft. These states assert claims to all fisheries within 200

mile of the coast, including the right ta close off access

to all outsiders whether or not. the coastal state utilises the



resources or not.  Christy, l972, p. 85!

Peru is using the general claim to unshared con-

servation authority and the nationalization of her own heavily

capitalized fishing industry in an attempt to bring back her

failing anchoveta fishery.

The Biome Theory is based on an argument that there

is a special relationship between a country and its territorial

sea. Peru argues that coastal configuration and hydro-biolo-

gical factors clearly define its territorial sea. In addition,

it is believed the movement of marine currents and counter-

currents which result in the coastal upwelling and modification

of coastal climate, are a special condition influencinq man's

activities along the coast.  Samet, l973, pp. 70-71! Deprived

by nature of a wide continental shelf like the eastern United

States, jurisdiction is vested in the coastal state by the

l958 Convention on The Continental Shelf. Nevertheless it is

aryaed that the special coaetline and marine topography and

climate give rise to a claim to a jurisdiction based upon

biological, physical ~ and meteorological factors.

Peru, likewise. does not forget her high birth rate,

large arid jungle and mountainous lands as well. It is not

surprising that she considers the wealth of her shore then,

especially the fisheries, the answer to feeding her burgeoning

population.

Peru, Chile, Ecuador, Costa Rica, and Argentina have

all px'oclaimed that the fish in their territorial seas are a

food resource as well as a source of industry, both of which

play an important factor in their balance of payments. A13.



three of Scott's role of fisheries in a developing country

then are present in these countries, as underlying reasons

for their territorial sea claims.

Australia has small local fisheries for a variety

o f species wi th mollusks and crustacea being the primary

catches. Little study has been done of this area of the

ocean. The fisheries are all small, utilizing small vessals

and a variety of gears. Norway has a developed fishery,

as her annual catches for cod, herring, mackerel and Atlantic

salmon testify. Their joint proposal reflects an amalgamation

of views of two diverse fishing nations -- one developed, one

undeveloped, a middle-of-the-road approach to the exclusive

economic zone concept.

Argentina's Draft Articles, likewise, are uninspiring,

but her fishermen must be colorful and hardy to brave the in-

hospitable fishery grounds nature has provided her. Winds and

gales prevent fisheries off her coasts except for large boats

and in f jords below 47 south latitude. A Large hake fishery

is relatively unexploited off her coast as well as off the

Chilean coast.. Other yddids may be available in guantities kn

the 200,000 ton range. Argentina catches mostly cod, and

some redfish, herring, and mackerel; a great deal of seaweed

is harvested as well. A hawkfish fishery for reduction crashed

from 68,000 tons in 1966 to 4,000 tons in 1968. With her large

distant water fleet, the U.S.B.R. took 500,000 tons of hake in

l967 off these coasts  Qulland, 1971, pp. 136-145!



These claims to exclusive fishing zones, based on

the need to feed the expanding, protein deficient populations

may be specious, in some respects. People in many developing

countriea have not. developed a taste for seafood, and frequently

the catch is not used to add to the protein content of the

local diet. C.P, Idyll, in his 1970 publication, The Sea

|So.,| i .*. | e ~

.nation states are not struggling
over the issue of fisheries for the
sake of fish or protein but, for the
value they expect to receive for
utilization of the fish. In other
words, the protein deficiency argument
is only an expression of the more general
!ustification advanced by countries
that are poorly endowed with agriculture
and mineral resources; namely, that exclusive
control over fisheries in an extended mar-
itime zone is of overriding economic im-
portance to the country.

The need for an interest in fishery development differs greatly

from nation to nation, while some nations use fisheries merely

for producing products for export to earn foreign exchange, a

large number of states do not, particularly in east Africa and

southeast Asia. Fisheries there are very important; they often

supply the population with one half their requirements for ani-

mal protein.  Kasahara, 1972, p. 124'

The conservation argument is founded on two salient

facts:

1! The stocks of developed and now developing

countries are or will become heavily exploited.

The fishing fleets of the developed countries of

the north have moved south, aided by the development
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of long range, self-contained freezing trawlers,

and of the integrated fleets of f ishing and support

vessels'

2! The poorer countries especially those with

advancing technology are developing their own

industrial fisheries; however all still have

fishermen willing to work long hours under dif-

ficult conditions for low wages. Consequently,

the fishermen from the developing countries often

believe that not only his fish are being swept

from the seas by armadas of huge foreign vessels,

but that, in any argument about the conservation and

management of the resources,his side will be out-

gunned by the weight of scientific, legal and

dipLomatic expertise of the rich countries.

 Gulland, L97l, p. 176!

As more and more countries gain access to modern

fisheries technology, the pressure thus generated will compel

the coastal states to manage and control their resources on

a rauch larger and expanded scale. This pressure is mani.fested

on two levels:

1! on the objective level by fishing scientists,

policy makers, academicians who worry about the

preservation of important food resources for today'8

and tomorrow's populations, and

2! on the subjective level, by the fishermen them-

selves, who detect a threat to their livelihood by

depletion af the stocks upon which they depend.



The next logical step for the developing nations is

to take unilateral action to conserve their natural resources.

The proliferation of such claims is shown in Tables B and, C in

terms of both territorial sea expansion and the rapid declara-

tion of exclusive fishery zones.

As a delegate from Ecuador to the United Nations

International Law Commission said; "The alleged inequality

of all states with respect to the right of access to the

high seas and the right to exploit its resources is somewhat

illusory because only the great maritime and shipping powers

exercise this right on a really large scale. Thus, the

exercise of this right depends on economic power and this

inequality before the law loses all reality in the face of

the economi,c inequality of states..."  Franssen, 1913,

F. 140!

Developing countries do not have the capability of

Frotec<ing their territorial integrity, nor do they have, as

we have seen, the technology or capital to exploit the ocean

resources they possess. Freedom of the high seas and its

corollary, a narrow territorial sea, has then in the minds Of

the developing nations only helped the advanced nations in

dominating the resources of the ocean. Theoretically, Peru

and Ecuador could fish off the west coast of the United. States,

but practically speaking this would not be feasible. Yet,

the American tuna fleet heavily exploits the territoria1 stacks

of their coasts It is no wonder, then, that they can claim
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that they act defensively to preserve their natural resources.
 Franssen, 1973, pp, 140-141!

The Latin American countries have accepted the fact

that their marine resources are exhaustable. This revelation

is the crux of the international law jurisdictional question.
Conservation and management of resources and regulatory activity
reflecting the state's competency to prescribe and competency
to apply is not possible without a jurisdictional claim of

the right to regulate exploitation and conservation. Implicit
in this realization, then, is the necessity to manage and to
conserve these resources . The only question for them is the

extent and character of the jurisdictional claim ta be made.

 Samet, 1973, p.36! The two major considerations here are

the claims made to optimum jurisdiction and control over the

exhaustible resources and the recognition or rejection of

these fundamental claims in the international community, which

can constitute a counter-claim to unshared general authority.

Among other justifications for unilateral action by

Ne coastal states given under international law is the

Anglo-Norwegian Fisheries Case, 195l, ICJ Rep 116, is frequently
cited for such propositions as:

1! only the coastal state is competent to undertake

the delimitation of the sea area,

2! it is the land which confers upon the coastal state

a right to the waters off its coasts,

3! geographical configuration,



4! certain economic interests peculiar to the region<

and

5! traditional rights reserved to the inhabitants of

a country, founded on the vital needs of t: he pop-

ulation. . . may legitimately be taken into account.

 Samet. 1973, p. 69!

On the other side, the same case may be cited to

muster support for international counter-claims to unilateral

assertions of authority:

l! The delimitation of sea areas has always been
an international aspect,

2! It  delimitation! cannot be dependent merely
upon the will of the coastal state as expressed
in its municipal laws.

3! Although it is true that the act of de-
limitation is necessarily a unilateral act, be-
cause only the coastal state is competent. to
undertake it, the validity of its delimitation
with respect to other states depends upon inter-
national law.

4! The court also took note of setting bounds
with moderation and reason in drawing lines.

5! The court also would seem to require long,
ancient and peaceful usage which must clearly
evidence the reality and importance of the
rrentioned economic interests.

It is clear that this case may be cited by either side, the
developing nations to justify their claims or the developed
nations to counter-claim for freedom of the high seas and
limited. territorial waters.  Samet, 1973, p.69!

Another international law basis for the claims of
the developing nations was the Truman Proclamation of 1945,
dealing with the continental shelf and the coastal fisheries



of the high seas, {10 Fed Reg. 12303, 12305 �945! ! . It has

been said that the role which the Truman Proclamation played

in the development of the Latin American claims, especially

of state jurisdiction over marine resources, cannot be over-

emphasised {Samet, 1973, p.9! It was based on the rights of

a nation in time of peace to pxotect its economic interests

in the natural resources of the sea. However, no claims

were made by the United states to sovereign rights, title,

or ownership on the continental shelf or fishing areas. The

state's power was merely extended for the purpose of conserving

and controlling the development of the natural resources of

the oceans and areas contiguous to the United States. It was

a unilateral assertion of modified authority over conservation

of the living and non-living resources of the high seas adjacent

to our coasts and nothing more. Yet it planted a seed in the

minds of the developing nations that if the United States could

act to protect its resources with its vast economic capability

to exploit them, that they had better set out to protect their

atn living resources from foreign exploitation as well.

Inevitably, counter-claims arise within the inter-

national cammunity. Among them are the following:

l! Claimed extension of state's jurisdiction are

often delimited by geographic lines not reasonably

related to areas occupied by the resources to be

protected. This is especially true in the case of

fisheries protection acts. The extensions appear

to be boundary related rather than resource related.
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claims are often capable of being characterized

~over-gi].j." measures, that is extensions of sover-

eignty or national jurisdiction encompassing more

claimed authority than required for protection of

the resources.

3! The claims have often been accompanied by stated

as d sometimes enforced management policies that grossly

discriminate in favor of the claimant nations

4! The claimed extensions have all been presented

as permanent.  Jacobin, 1972, p. 467!

Another international law doctrine which raises its

~tre in the supporting arguments to the developing nations'

is that of rebus sic stantibus, or the doctrine of changed

~yitions. The claimant states may wish to adhere generally

the concept of the freedom of the high seas as expressed

t,he 195B Convention of the High Seas, and only redefine

g r~~4om of fishing, one of the component parts of freedom of

z ~e high seas. It may wish further to adopt a similar position

<~»rds bilateral and multilateral fishing treaties.

This doctrine, then, may for a number of reasons

mr=-curately summate and reflect a claimant nation's attitude,

t~»rds its international obligations. Basically, it may be

~ Icpx essed as whenever a crisis exists because of new circum-

N-t m~~ces, a reasonable departure from the obligations assumed

un4~r previous circumstances ought to be allowed.

is clearly contrary to the Vienna Convention on the

Treaties, Article 62, dealing with fundamental changes of

i + < um s < ~nce s - The Ar tie le re ads in pertinent part:
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A fundamental change of circumstances which has

occurred with regard to those existing at the time

of the conclusion of a treaty, or what was not

foreseen by the parties, may not be invoked as a

ground for terminating or withdrawing from the

treaty unless:

aj the existence of the circumstances

constituted as essential basis for the

consent of the parties to be bound by the

treaty, and

b! the effect of the change is radically to

transform the extent of the obligation still

to be performed under the treaty.

Clearly, the possibility of depletion of natural re-

sources giving rise to a unilateral claixn for extended national

jurisdiction over an exclusive fishery xone does not fall within

the exception to the general rule denying rebus sic stantibus

as a justification for avoiding or withdrawing from a treaty

obligation.

A word about the developing countries' attitudes

towards its international fisheries agreements and, by necessity,

the species approach, advocated by the United States, is

appropriate at this time as well. The poorer countries have

a feeling of inequality about either of the two types of

fishing commissions extant, namely, the Western American model,

typified by the Inner American Tropical Tuna Commission and

the International pacific Halibut Commission, and the Western



<lsntic mode1 typified by the International Commission for

theg+ northwest Atlantic Fisheries. In the former, the Commission

its eeet staff to collect and analyze data, carry out back-

q g'Dgound research, and propose regulatioas. The annual dues to

<~e various commissions, even if levied on a prorata basis

the value of the catch, constitute a drain ov the government

exchequer of the developing nations. Compounding the problem

~se the extensive costs associated with basic research. In all

>~bability, the developing countries vill rely on the research

conducted by the Coaanission or by the developed fishing nations.

prey may feel, because of the imbalance of the dues paid and the

e~eilability of trained specialists, that the Commission's staff

i» biased toward the developed nations,

Already assuming the role of the underdog with a

f<rmidable array of scientific and. diplomatic skills amassed

against it, a developing country is likely to feel even more

alienated by this latter type of commission. ICNAF, for

example, has only a small permanent staff and relies upon

cwater countries to collect the necessary data to carry out

research, and to propose regulations. A developing country,

belonging ta a commission of this type, could only feel that

is at the mercy of the developed nation menbers in terms

a f rendu lation.  Gul land, 1971, pp. 181-182!

The real objection of the developing countries, how-

ever, is to the management goa!. of the requ1atory commission.

These are usually set out in terms of "ensuring the natural

uhilizatian of the resources or maintaininy the maximum sus-
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tainable yield." The practical impact of these objectives is

either to preserve the status quo or, even, if fishing pressure

ia very high, to move back to conditions of some earlier period
the fishing effort had not reached an excessive level.

prevention of change, or still more, a reversal of recent changes,
is directly opposite to the interests of those working to increase

and develop their fisheries.  Gulland, l97l, p. 183!

The developing country may want to give emphasis to

saximizing total catch  rather than the catch of any one species!
and to minimizing investment costs, particularly those with a

foreign exchange element. Xt may, on the other hand, be less

interested in reducing labor costs if there is a surplus of

unskilled labor.  Gulland, l911, p. 180!

Xn economic terms, this is now identified as maximum

social yield as differentiated from maximum sustainable yield,

a biological goal, or maximum economic yield, a economic goal,

of the optimal utilization of resources where the value of

the Last fish caught is just equal to the price people are willing
ta pay for it. It involves utilizing the fishery for other pur-

poses than fishing and accpetance of a less optimal utilization

of resources, mainly effort, which could be directed to the

production of other goods and services .

The management goals, then, of the developing nations

>ay be at odds with the accepted norms of international fisheries

regulations as implemented through the various fisheries commissions
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There is another argument that has not been made

n favor of unilateral management of fisheries resources by

the coastal states. The history of fisheries management has

been one of delay, a preoccupation with accuracy, and definitivz

research on fisheries to the exclusion of current data

advise management on day-to-day decisions, where precision

of scientific study and accuracy of scientific findings are

not as vital.

Zt has now been demonstrated that early regula

tions of a fisherv are rarely detrimental to it, assuming

no drastic imposition of cost of fishing effort or imposition

of gross inefficiency upon the fishermen. While only Gul]and

and a few other farsiqhted fishery biologists have so far

advanced this theory, it would seem to justify early unilateral

regulation to preserve the stock of a fishery, pending later

exhaustive scientific investigation of its composition,

recruitment, mortality rate, and computation of its maximum

sustainable yield for the fishery.  Qulland, l971, p, 471!

There is another important element of the territorial

claims made by the developing nations over contiguous fishing

aones. Xt is not so much an argument in and of itself, as it

is an undercurrent which permeates their thinking. It can best

be described as emerging nationalism.

lt is the appeal of fundamentaly defining one' s

territory for oneself, considered by nationalists the ultimate

test of independence, a test of their distinct self. When «

realise that over half of the nationS which will be present



at the l974 law of the Sea Conference did not exist at th

end af World War II, we cannot discount this factor in our

negotiations.  Franssen, 1572, p. 180!
Emerging f rom years o f colonial exploitation
and domination, the developing nations are
imbued with a common driving force...brash
unruly, and seemingly inexhaustible: the force
of nationalism, national pride, national se>f-
interest. Compelled for centuries to fo3.low
where their colonial masters led, they are
determined for the future that where the action
is, there they will be: not to pick up the
scraps as before but to play an active,
even decisive role, and the sea which from
the earliest times has been a source of
wealth, power and knowledge, and the dee>
ocean floor, hitherto remote and protected
from man's depredations, these offer the
latest challenge and the highest prise of
the age. To the developing countries the
seabed offers a unique opportunity to augment
their meager natural resources for a new
area, owned in common, with none of the
unpleasant implications of economic aid.
 Samet, 1973, p. 73!

While the intent here is particularly the expression of the

activities toward the deep seabed and subsoil, the feelings

permeate the thinking patterns and position of developing
countries and should not be ignored in the hard negotiations

to come.

Economically speaking, there is some justification

t4 the exclusive economic or exclusive f isheries sons. In order

to understand this, we need to divide exploitation rights to

a fishery into: l! r'ights of access  nontransferable !, which
erely permit a nation to enter a coastal fishery; 2! rights to

the wealth of a fishery which are vested property rights and
"ence negotiable-whether the fish are caught and sold, whether
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the rights are sold, or whether a third person is paid a
ercentaqe of the catch to fish up to the limits of the

vested rights.

Much of the discussion that follows is taken

wholly or in part from an unpublished work by Lee G p

P D, of the University of Miami Sea Grant Office, entitled:

"The Economic Theory of Fisheries Exploitation," l973.

The problem from the economic standpoint is how

beet to distribute the wealth of a given fishery. Open access

fisheries such as exist on the high seas are economically

sound. Too much effort pursues too few fish, an8 the result

is inefficient allocation of resources to the fishery which

might best be utilized elsewhere.

In an unregulated fishery, as it exists for the mos<

part on the high seas with an uncontrolled exploitation of the

common property resource, the fishery may be viewed qraphically

as follows: Py QUANTITY PISH/PERIOD OF TINK
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In this Graph, we assume that the price of fish is

It is a function of the costs of catching the fish
the demand of the consumer relative to taste and availability

o f other substitutes. Where price is variable, demand is

equal to average revenue- On our Graph, we can identify three

important points of analysis labelled A, 8, C. Point A is

where an unregulated fishery will operate where AR AC-

average cost is equal to average revenue. This is known as

the open-access equilibrium yield of the fishery. Economically,

this is unsound as too much effort is being applied to the

fishery which could be put to more profitable use elsewhere in

the economy. The value of the fish caught includes only what

is known as a normal profit not an economic profit, and the

value of the last fish caught is less than the marginal cost

of producing it as can be seen on the Graph. If the fisherman

fishes any more, he will certainly lose money and he can be

driven from or leave the fishery. Here he !ust covers his

average cost with average revenue.

Point C is where a regulated fishery, regulated in

terms of a monopoly might operate. Here, marginal costs, equals

marginal revenue,  NC NR! so that profit is at a maximum. Fish

is priced at Ply The area of profit may be identified as OCDP1.
It can be seen that less fish are sold but that the area of

profitability is at a maximum.

The area bound by Ply, however, constitutes in

economic terms consumer surplus. Zt, too, is demand" as it
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is under the demand curve, D. It is unfulfilled demand, how

ever, Consumers would be willing to buy more fish at a lo

price. It would still be economical to sell it. to them at a

lower price as well.

Point >, then, represents the point where Price

equals Marginal Cost  P=NC!, the point where the valu~ of

the last fish caught just equals the cost of catching

assuring a variable price of fish. The price is

fish ar< sold, but what is most important is that the

of profit plus consumer surplus is at a maxim~,

unused consumer surplus or excess demand for fish is satj sfied

The econo mic question, then, is how to achieve thj.s

desirable longrun equilibrium between the extremes pf

monopoly model and the open access model. The answer is by

allocating rights to wealth of a fishery. For simplicity, we

will take two countries similar in nature, both with exclusive

access to a fishery, both with similar life style, military

might, economic development,and proximity to the fishery.

Whereas in the international open access fishery,

the countries have in effect divided up the rights to the fishinq

by rule of capture, now they may bargain for these rights between

themselves. It can be explained, without graphing, that each

country's economy is now inter-dependent upon the other. If one

count~ increases effort, the level of effort in the other sho~><

decrease. This is so because when Country X increases effort,

Country Y will have lower catch; therefore, revenue per unit
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of effort will be less and over a period of time, effort w' ll
to other endeavors.

Graphically, now, different bargaining possibiliti
between these two countries.can be shown:

icld!

O A o IC
KFFORT +,PERIOD OF TDCK

gn Qraph No. 2, the curve PRIE  property right

indifference! represents a set of property right distributions

of resources of the fishery, where Country X will be at the

same level of welfare as at Point Al, in a state of open

access equilibrium. PRZX> is the same curve for Country Y.

Three criteria are involved here and provide the

crasis of negotiation between the two countries with the aim

of reaching a point where no further beneficial reallocation of

fishery rights is possible. They are:



l! no change in the combination of allowable f ish18

ef fort, can be made without making one of the two

countries worse off  Pareto optimality},

2! no further gains for trades in effort or fishi�

xights are possible, and

3! no further mutual gains from trades in any oth

goods are possible.

The first simultaneously determines what the optimal yield of
the fishery should be and how the rights to it. should be
distributed. The second insures that the optimal yie]d will

be caught at its least expense; and tbe third guarantees
there is a proper distribution of the final goods.

Up to a point, if either country reduces level pf

effort and transfers resources to other areas of its economy,

both will gain. If Country X and Y negotiate to any point with-

in A, 8, C, and D, by either reducing their allowable level pf

effort or by selling rights to the other country, both will
gain in terms of the optimal use of their own resources. At
any point outside the area, the actions of one country will
have an adverse effect on the other, as demonstrated previously.

They may continue to negotiate along any two inter-

secting curves representing dif ferent bundles of property rights
distributions until they reach Point Z. Here, then, curves

are tangent and no further moves by either country will benefit
both of them. At any point along the line through K, which
represents points of tangency for any combination of X and Y,



PRI curves, represent the optimal distribution pf property rights.

Any further distributio n will result in a decrease in welfare

tp pne of the countries ~

Zf the cost pf effort is greater in one country than

anpther > f urt her gains are poss ible i f one country sel ls

p f its rights to wealth  to f ish! to the other. A conse-

quence of enlarged fishing zones is that a coastal state should

seek tp dispose of all or some of its rights to exploit the

f ishing by se 1 l ing some r ights to other nations, with a lower

unit effort cost. Instead of initially attempting full ex-

ploitation of the f ishery enclosed by the extended limits,

the coastal states could realize revenues by permitting others

tp engage in fishing for payment of a certain fee. The con-

dition for permitting access and right, to a portion of the

wealth could be the ocassion for negotiation as shown economically

between the coastal state and interested exploiting states

or private exploiters.

Although these arrangements could be conducted on a

bilateral or ad. hoc basis, a wider distribution arrangement might

prove more effective. Outside fishing nations might coordinate
their activities and operations in such manner as to utilize best
the efforts available, thereby promoting economic efficiency and

eaculty, minimiz!ing bidding against each other for rightsri hts of wealth

and access in desirable fishing locations.  Burke, l9 , p-l970 .72!

Economically, then, exclusive fishery zones, if they
Provide the basis for obtaining the optimal utilization of re-
sources, eliminating wasteful competition betveebetveen nations and



providing revenues to the coastal states, could be benefici

in the long run.

What is the probably outcome of the negotiat

begin next year in Caracas and in all likelihood

a second conference at a site yet I

hile difficult to answer, almost certainly can be t t

All three forms of jurisdiction for fisher

management are likely to remain:

1! Wide extension of uniform fishing limits wi]l

place most stocks under national jurisdiction,

others, a 200 mile exclusive fishery zone would em

brace the Georges Bank Haddock, a much troubled

fishery, fisheries off South Africa, off the Grand

Banks, f isheries of f Norway, the Per uvian Anchoveta

fishery, the Saury fishery of the United states

west coast, practically all crab, shrimp, and

lobster fisheries of the world. The effect would

be the subjection to regulation of a single state

of most important stocks of fish during most of their

harvestab le s tages .

2! Direct international jurisdiction and control

over high seas resources, including highly migratory

species such as tuna. Consensus of the Conference's

positions seems to call for some sort of international

regime with competency to prescribe and competency

to apply regulations over all high seas resources<

living and non-living.



3! Expansion of present patterns of regional

international fisheries bodies and commissions.

 Burke, l970, pp. 10 � 7l!

These wi.ll still be necessary where stocks move in

o f coastal zones, including the high seas, since f ish

are still vulnerable to uncontrolled access on the high seas

as well as controlled access in coastal zones. Also, states,

equipped to do distant water fishing, may increase efforts to

develop unexploited stocks lying beyond the new exclusive zone

limits, thereby requiring a regional program by necessity.

probably, fully exploited and regulated international

fisheries should be closed to new entrants except for African

countries which should be entitled to enter trawl fisheries off

their caasts, now heavily exploited by eastern European and

other countries.  Crutchfield, l970, p. 76! Table K domonstrates

the proportion af the catch taken on the west African coast

by coastal and non-coastal states. Exceptions should be made

for countries which are ad!acent to the resources, and which

need the animal protein to support their expanding populations

A system of phasing out or the gradual surrender of

historic fishing rights by counter-claimants to coastal states'

exclusive rights will most likely be utilized. In this way, a

system of modified authority to prescribe and apply exploitation

and conservation measures should be operative in the world' s

fisheries within exclusive economic zones, after the Convention

is codified and ratified.



CONCLUSION

We have viewed international sea law via the

dynamic model of ayers McDouga3.l, Douglas Johnston, et al,
as ig operates in the international community in but one

ghat of the trend toward unilateral extension of state

!urisdictipn and competency over exclusive fishery zones,
both for exploitation and conservation purposes . We have
examined the various proposals for the upcoming Law of the
Sea Conference, and we have examined the coastal states' claims

underlying these proposals. Further, we have extrapolated
the possible effects of such an international regime.

We have examined all. ghe arguments for and counter

claims against such a regime. We have shown that, economically,

the system has much merit if rights to wealth are negotiable.
We have shown biologically that there is probably some necessity

to early regulation, albeit unilateral regulation, on the part

of the coastal state.

One fact appears probable. The exclusive fisheries

zone, whether for good or ill, is a reality in the near future.

It wx.'' revolutionize world wide fishery exploitation and con-

servation. It will. codify and make uniform a proliferation

of types and degrees of claims extant today in the international
community. It just. may be however, the pareto optimal situation
for the future of the world's fisheries, balancing the various

approaches of the world's fishing nations to a common problem-

6B



TABLE A

State

200  Nautical
Ni1es!

200
200

12-2 DO  I autiea
112 Mi les!

Argentina
Bangladesh
Brasil
Chile
Congo
Costa Rica
Dahomey
Ecuador
El Salvador
Gabon

200 Nautical
15 Miles!

200
100
200200

200
30

200

200

100 150

50

30

130

1SGamb i.b
Ghana
Guinea
Haiti
Honduras
Iceland
India
Korea, Rep. of
Maldive Islands
Morocco

Nicarague
Algeria

130
12

15

200

12 50

.12
20-200

100-150

70

200

30

30Nigeria
Oman

Pakistan
Panama

Peru

Senegal
Sierra Leone
Sri Lanka  Cevlon!
Uruguay
Vietnam, Rep. o f
North Vietnam

50

50
200

200

122

ll2

200

200

200
112
200l2

50
20km

200

SOURCES: FAO Fishery Circular, Ho. 127 REV.l! Rome 1973;
Dept. of STATE, No. 36, International Boundary
Study, Series A, 1973

Limits and Status of the Territorial Sea, Exclusive
Fishin Zones Fishe Conservation Zones

Fisheries
Territorial Exclusive Conservation
Sea



TABLE B

IN CLAIMS TO THE TERRITORIAL SEA

The following table shows how the number of claims
to different breadths of the territorial sea has altered
between 1958 and 1972. The totals only include independent
States. The fact that a considerable number of States have
achieved independence since 1958 accounts for the fact that
the total number of claims for each year varies.

Territorial Sea and Fishing Zone Changes

miles mi. mi. mi. mi. ma,. mi. ml ~ mi. mi.

1. The position at 1.1.1958 2. The position at l.l.l964

mi mlsmi. mi. mi. mi. mi. mi. mi. mi.

SOURCE: Lay. S.H., Churchill, R. and Nordquist
New Directions in the Law of the Sea.
Oceana Publications, N.Y.C. 1973, 2 Vols. 9ll p.

70



T U3LE C

CHANGES IN THE CLAIMs TO AN ExCLUsIvE FISHING ZQNE

The position at, 1.1.1958 2. The position at l.l.l96i

3. The position at 1.1. 1968 4. The position at l.l.l97'

In Addition:

At l.l.1958: one State with 3 miles territorial sea
claimed a 10 mile fishing zone and one State claimec
a 6 mile fishing zone.

l.l.l964: one State with 3 miles territorial sea
claimed a 10 mile fishing xone,

l.l.l972: one State with 3 miles territorial sea
claimed an 18 mile fishing zone-

SOURCE: Lay,S~H ~ et al., 1973

The following table shows how the number of claims

to an exclusive fishing zone beyond the territorial sea has

altered between 1958 and 1972.

a! States with less than l2 miles territorial sea

claiming a 12 mile exclusive fishing zone.

b! States with less than 200 mile territorial sea

claiminq a 200 mile exclusive fishing zone.



TABLE D

1971 Yearbook of Pishin Statistics
Netric Tons

1970 19711969

A. Colombia

Mexico

Venezuela

$. Canada

India

72

Flatfish/
Flounder

Redfish
Jack /NulIet
Herring
Tuna

Shrimp
Crustacean

Shad
Flounder
Redfish
Jack
Herring
'runa

Nackerel
Lobster
Shrimp
Oyster

Redfish
Jack
Herring
TUIla
Mackerel
Shrimp
Clean

Shad
Flounder
Cod
Redfish
Jack
Herring
Tuna
Mackerel
Shrimp

0 ' 2
2.9

2.6

0.6
0.2
2 ' 9
0.3

1.1
0.4

27. 6
8.6

34,6
17.0

0.3
l.6

54.7
42.4

24. 0

ll. 6
45. 7

6.9
4.5

5.4
4.8

8.5

12. 0
1.7

209.1
61. 3

302.7
le 9

123.5
107.6

5.1

5.8

0.3
0.5

5.2

0.3

0.3

0.3

27. 7

6.9

41. 0

18. 1
0.4
1.6

66. 6
39. 7

23. 6

9.9

51.9

6.3

0.8

8.7
5.6

10. 6
13.4

2.0

238.2
60.2

352.4
16. 3

173. 4
115. 2

0.5

0.5

30.0

6.0

54.6
20.2

0.5

1.1

72 ' 6
43.5

25. 6

10.8
56.8

8.0
1.9

9.4
4.2

12.4
ll. I

4.3

220.0
68. 7

342.7
24.2

230.1
149,9



Metric Tons
19701969

kenya no stat i st i cs

Madagascar -- no statistics

Senegal

Sri Lanka

C. Algeria
Herring 15.0 18.6 l6.9

Cameroon --no

statistics

Ghana
21.6

17.4

38.5

8.5

Ivory Coast
Redfish

Herring
13.5

21.0

12. 5

25. 6

10.4

25. 3

Liberia--No
statistics

20-025-0Herring 20.0

73

Flounder

Redfish

Jack

Herring
Tuna

Shrimp

Redf ish

Jack

Herring
Tuna

Mackerel

Redf ish

Jack

Herring
Mackerel

Madagascar--no
statistics

Mauritania--no
statistics

Senegal--see above

Sierra Leone

1.4
27.4

11.9
56.5

11.5
4.5

20.7

10.8
27.2

37.0
4.5

1,5
37.7
l7,1
56.3
12.0

4.4

14.4
6.4

22.3

23.9
3.6

23. 2

30.2

52 ~ 7

14.4

2 ' 2
42 ' 0
23,5
63. 5
l8. 4

4.6

12. 9
5.0

le 7
20.7

5.1

17.6

34.0

94. 0
17.7



Netric Tons

1969 1970 1971

Soma> i a � -no
stat istics

Sudan--no

statistics

Tunisia
Redf i sh
Jack
Herring

6.8
2.9

5.4

7 ~ 4
3 ~ 2
7.6

0.9

7.3

Tanzania--no
statistics

D. Uganda--no
statistics

Z amb i a--no
statistics

Herring
Tuna

Shrimp

23. 8
20.1

4.2

35. 0
16 6

6.2

Panama
Herring
Shrimp

21.7
5.6

35.5
6.9

56. 0
6.4

Peru
Herring
Tuna

Mackerel
Shark
Mussel
Guano

G. Zaire--no
statistics

74

K. Pakistan

F. Ecuador

Salmon

Shad
Redfish
Herring
Tuna

Mackerel
Shark
Shrimp

7.7

4.7

82.7
12.0

11.2
11.1
42.5
26.0

974. 6
76. 9

7.2
14. 7

8.4
20. 1

4.3

ll.4

67.8

4.4

12.8

14.5

43.3

29.6

297.2
76.2

8 ' 8
19.0
10.2
51.7

4.4 '

10.5

74.9

5.3

ll. 4

11.3

45.3

23 ' 7

312. 7
88.3
11.1
12,0
10.1
22.5



1969 1970 1971

Shrimp
Oyster
Scully

H. Australia

Norway

I. Iceland

J. Argentina

Redfish
Jack
Tuna

Salmon
Flounder
Cod
Redf ish
Jack

Herring
Mackerel

Salmon
Flounder
Cod

Redfish
Herring

Cod
Redfish
Herring
Mackerel

16.0
7.4
9.7

13. l
9.6
7.5
5.0

680. 4
19.4

764.9
10.2

o.4

205.9
682. 2

171.4
18.6

390.1

40.2

56.9

S8.9

44.8
15.8
12.1

l7.1
7.8
9.3

ll. 5
13. 3

9.3
5.5

302, 5

19.8

835.4

ll. 7

31. 4

365.5

278.8

192. 3

17.1

420.2

34.9

51.4

87.4

33.4

13.8
9.5

LS. 9
7.6

7.7

12. 9

19,1
9.8

8.1

372. 8
14. 1

886. 3
ll. 8

129. 6

31$. 0
229.4

183. 4

14. 0

364. 4

il. 1
61. 4

92.0
36 ' 1
20.7
13.8

K. Netherlands
Flounder
Cod
Herring
Mussel

66.0
67.3
50.8

3.05. 9

67.2
65.2
60. 0

86.0

70.5
79.2
54.8

95.7



Catches in the Eastern Central Atlantic, Between ghe
Congo River and the Straits of Gibraltar

 Thousands of Metric Tons!

1966 1967Coastal Countries l968 1869

1.0
15.5

i.p
12.0

9

5.0
1.0
3.5
4.2

l40. l
5.0

67.0
18.5
18.S

2l5.6
67.0

1.7
0 ' 8

162.1
24 ' 6

4. I!
5.0

785.0746.7723. 3

Noncoastal Countries

181.4
79.3

1, ~230.759. 7il i~9

1,669.91,506.4TOTAL 1,341.2

SOURCE: Rothchi ld, B . S.
World. Fisheries Polic, �972!

76

Angola
Cameroon

Cape Verde Islands
Congo, Dem. Rep. of
Congo, Pop. Rep. of
Dahomey
Equatorial Guinea
Gabon
Gambia
Ghana
Guinea
Ivory Coast
Liberia
Mauritania
Morocco

Nigeria
Portuguese Guinea
Sao Tome and Principe
Senegal
Sierra Leone
Spanish Sahara
Togo

Subtotal

China  Taiwan!
France

German Dem. Rep.
Greece

Israel
Italy
Japan
Korea, Rep. of
Norway
Poland

Portugal
Romania
South Africa
Spain
USSR

United States

Subtotal

0.9
9.0
4.0

12.0
11.2

3.8
1.2
2.6

3.2
74. 5

4.9
57.6

11.8

16.0
292.9

60.0

0.7

0.8

116.5

31.4

3.8

4.5

1.5

45.8

0.2

30.1

1.5

64.7

116.6
7.1

0.5

40.7

41.4

7.1

1.0
10. 9

5.9
12.4
10.6

5.6
1.0
2.6

3.4
103.1

9
62.9

13.5

17.7

249,2
66. 8

0.7

0.9

132.0
32.7

3.9

5.0

0.3

43.6

15.5

31.6

4.0

69.4

170.2

11.7

1.2

44.3

39. 8

8.8

179. 4

153. 5

1.4

1.0
12. 6

4.9
12. 4
10.1

5.0
1;0
3.0
4.3

94.l
5.0

65,8
15.6
18.0

207. 9
67,0

1.3
0.8

153. 7
22.6

3.9
5.0

715. 0

6.9

57.8

3.5

36.8

3.1

62.7

185.2

12. 6

0.6

32.9

40.0

5.5

l78.3

318.6
10.4

954.9

12.0

50.5

3,9
33.3

0.9
45.3

163.5

13.6
2.1

44.5

36.5
6.0

48.0
>78.l
569.7

22.5
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